














































See id. The February 21 customer notice, however, did not exist and had not been provided to 

customers when PSNH decided to delete the enrollments. 

Second, PSNH claims "FairPoint had no right to receive any customer from PNE" 

because a condition upon which the February 8 joint waiver was granted - that FairPoint make a 

certain filing with the Commission within I 0 business days - was not satisfied, and, thus, "the 

waiver was not valid and FairPoint was not entitled to accept customers without providing 

adequate notice of the transfer." Id. at 4, 13, 18. This argument is also meritless. PSNH again 

attempts to introduce facts (whether or not FairPoint made this filing) that are not raised in the 

Complaint and should be rejected. Gordonville, 151 N.H. at 377. Even if this information could 

be considered, it is illogical: PSNH appears to argue that FairPoint's purported fai lure to make 

this filing retroactively invalidated the enrollments and legitimized PSNH's deletion of them. 

However, the 10-day business day period during which FairPoint needed to make this filing, 

would have expired on Februwy 22, Mo days after PSNH assumed PNE's load asset and deleted 

the FairPoint enrollments, and several days after FairPoint submitted its enrollments. The 

alleged failure had not occurred when PSNH decided to delete the enrollments. 14 

PSNH has offered no other valid justification for its deletion of the emollments or its 

overall conduct above. Rather, it has provided a series of inconsistent explanations for its 

decision. These include (I) the argument that the ISO-NE Tariff required PSNH to delete the 

enrollments merely because it was required to assume PNE's remaining load asset; (2) the 

argument that the PSNH Tariff required the deletion of the enrollments because PSNH was a 

14 PSNll also claims "FairPoint could have agreed to assume load responsibility for PNE' s customers at 
ISO-NE, thereby preventing PNE's default and the chain of events that default caused." This speculative assertion 
disputes allegations in the Complaint that must be taken as true; the Commission should reject and not consider it. 
Gordonville, 151 N.H. at377. 
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"Supplier"; and (3) a PSNH attorney's assertion in 2014 on the record in DE 12-295 that the 

Commission issued a "directive" ordering PSNH to delete the enrollments. See Exhibit B 

(Transcript of 5/22/14 Hearing in DE 12-295) at 129.15 Nothing it has cited, however, authorized 

or justified its decision to delete the enrollments. Further, these inconsistent assertions also 

demonstrate the improper motives underlying PSNH's conduct. 

Thus, the Complaint alleges that PSNH acted " improperly" when it deleted the FairPoint 

enrollments and replaced them with new enrollments for transfer to PSNH's default service, 

which, in turn, interfered with and thwarted the FairPoint Contract and FairPoint's and PNE's 

and Resident Power's efforts to transfer PNE's former customer accounts to FairPoint. 

JV. The Question of Whether Interference with a Contract is "Improper" is Not 
Appropriate for Resolution on a Motion to Dismiss. 

Although the Commission is proceeding with deciding the Superior Court's transfer 

question in the posture of a motion to dismiss, PNE and Resident Power respectfully submit that 

such a resolution is not appropriate. "The question of whether [a defendant's] conduct was 

merely competitive or improper is a factual question which cannot be decided on a motion to 

dismiss." Gen. Beverage Sales Co.-Oshkosh v. East Side Wine1y, 396 F. Supp. 590, 594 (E.D. 

Wis. 1975); see also Grunstein v. Silva, No. 3932-VCN, 2009 Del Ch. LEXIS 206, at *61 (Del. 

Ch. Dec. 8, 2009) (same). "[W]rongfulness of conduct is, by its nature, a factually intensive 

question." Healthwerks, Inc. v. Spine, No. 14-cv-93-pp, 2015 U.S. Dist. LEXIS 64216, at *37 

(E.D. Wis. May 15, 2015) (emphasis added). This issue "requires an ' inquiry into the mental 

and moral character of the defendant's conduct."' City of Keene, 2015 N.H. LEXIS at* 12; see 

also Jandro, 53 F. Supp. 2d at 1099 ("Whether an actor's conduct is improper is a factual inquiry 

15 hnp://www.puc.state.nh.us/regulato1y/Docketbk/2012/ 12-295/HEARING%20ROOM%20DOCUMENTS/ 12-
295%202014-06- 12%20TRA NSCRlPT%200F%20HEA RING%20HELD%200N%205-22- I 4.PDF 
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largely dependant upon the actor's motives."). Thus, "it would be improper for [a] court to 

dismiss [a] tortious interference claim." Healthwerks, 2015 U.S. Dist. LEXIS at *37. 

For example, in Cerveceria Modelo, S.A. de C. V. v. USPA Accessories LLC, No. 07 Civ. 

7998 (HB), 2008 U.S. Dist. LEXIS 28999 (S.D.N.Y. Apr. 10, 2008), the district comi rejected 

the plaintiffs' argument that the defendant's counterclaim for tortious interference with contract 

failed to allege the plaintiffs' interference was improper. Id. at *9-* 16. The counterclaim 

alleged only that the plaintiffs (licensors of a beer trademark) "intentionally, knowingly and by 

wrongful means interfered with defendant's contracts" "by ... surreptitiously circulating 

communication addressed to third-party licensees of plaintiffs ... and defendant's other 

accounts, which ... falsely represented that defendant was in breach of its License Agreement" 

and "falsely implied that [the] License Agreement had been properly terminated." Id. at* 12-

* 13. The court did not dismiss the defendant's counterclaim" because, "whether the actions of 

one party ... were improper or justified ought not be decided at this juncture." Id. at * 16. 

Similarly, in WaveDivision Holdings, LLC v. Highland Capital Management L.P., No. 

08C-l 1-132-JOH, 2010 Del. Super. LEXIS 126 (Del. Super. Mar. 31, 2010), the court rejected 

an argwnent by the defendants (a series of investment funds, fund managers, and affiliated 

entities) that a claim by the plaintiffs (disappointed buyers of cable systems) for tortious 

interference with a contract to sell did not allege the defendants' interference was " improper" or 

lacked justification. Id. at *22-*23. The complaint alleged the defendants conspired to block the 

sale of certain cable systems to the plaintiffs, by offering the seller a more beneficial deal. Id. at 

*5. The defendants countered that their actions were an appropriate response to the plaintiffs' 

offer for purchase, and they were merely acting to further their legitimate economic interests. Id. 

at *8-*9. The court reasoned that "[a] motion to dismiss is not the appropriate avenue to 
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challenge this highly factual dete1mination," and the "issue can be re-raised in a motion for 

summary judgment after discovery, if approp1iate." Id. at *23-*24.16 The court held the 

plaintiffs complaint stated a claim for tortious interference with contract. Id. at *22-*24. 

PSNH's arguments challenging PNE and Resident Power's claim require fact-specific 

inquiries that are impossible to resolve at this juncture based solely on the allegations in the 

Complaint. As demonstrated above, determining whether PSNH acted "improperly" requires an 

inquiry into PSNH's motives with respect to (a) its decision to deny PNE's request for a one-

time, off-cycle meter reading and transfer of its customer accounts to FairPoint, and (b) its 

decision to delete the electronic enrollments FairPoint submitted for PNE's former customer 

accounts and replace them with new enrollments for transfer to PSNH's default service. This 

inquiry requires, for example, testimony from individuals at PSNH who were involved in these 

decisions; internal documents and communications regarding those decisions; testimony from 

individuals involved in communications between PSNH and Commission Staff - since PSNH 

communicated with Staff regarding both decisions; testimony from individuals involved in 

communications between PSNH and ISO-NE concerning PNE's default and PSNH's assumption 

of PNE's load asset; information concerning the transfer of PNE's customer accounts to PSNH's 

default service; information concerning the software used for processing EDI transactions in 

PSNH's EDI system and the management of that system; and information concerning the 

"automated program" PSNH used to delete FairPoint's eruollments. 

16 See also long v. Valley Forge Military Acad. Found., No. 05-4454, 2008 U.S. Dist. LEXJS 99358, at 
*41 (E.D. Pa. 2008) (whether defendant's statements were justified "is a factual question that is more properly 
addressed at the c lose of discovery"); Rosenfeld v. Cohen, 146 Cal. App. 3d 200, 230 (1983) (determination of 
whether interference is improper " involves consideration of numerous factual matters" and "is peculiarly a question 
for detennination by the trier of fact"), reversed, in part, on 01her grounds, Applied Equip. Corp. v. Litton Saudi 
Arabia Ltd., 7 Cal. 4th 503 (Cal. 1994). 

27 



By way of further example, information concerning PSNH's EDI system is critical in 

determining whether PSNH acted "improperly" in deleting FairPoint's enrollments. An inquiry 

must be made to confirm that system contains no technical restriction for handling multiple 

enrollments and, if any such restriction exists, whether it was based on PSNH's interpretation of 

requirements imposed by either the ISO-NE Tariff or PSNH Tariff. 

In addition, although PSNH transfetTed hundreds of PNE customer accounts to FairPoint 

before PNE was suspended, it slowed these transfers considerably as February 20, 2013 (the date 

PSNH assumed PNE's load asset) approached. The Complaint alleges that, before PNE was 

suspended, PSNH transferred customer accounts to FairPoint at a rate of 300 - 400 accounts per 

day. Comp!. ii 60. PSNH transfetTed 392, 297, and 314 accounts on February 12, 13, and 15, 

respectively. Id. However, it transferred only 15 accounts on February 14 and just three 

accounts on February 19. Id. (February 16 and 17 fell on Saturday and Sunday, and February 18 

was President's Day.) This significant lag in what was initially a much higher rate of account 

transfers suggests PSNH purposely delayed them in order to transfer as many accounts as 

possible to default service on February 20. Information concerning why the number of transfers 

was reduced would reveal PSNH's motives concerning the delay. 

Further, PSNH's internal communications concerning its decision to delete FairPoint's 

enrollments would reveal its motivations for that decision. Indeed, deciding whether PSNH 

acted "improperly" requires determining which of PSNH's explanations for why it deleted the 

enrollments, see supra p. 25, is accurate (if any), and PSNH's motives for offering them. 

FinaJly, the nature of PSNH's process for transferring PNE's former customer accounts 

to PSNH's default service on February 20, 2013, bears on PSNH's motives. Several days earlier, 

PSNH denied PNE's request for an off-cycle meter reading and transfer of PNE' s customer 
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accoW1tS to Fair Point and explained that it (PSNH) lacked the manpower to condu~t the transfer 

because it was a manual, labor-intensive process. However, PSNH conceded that, just days later, 

on February 20, the transfer of a portion of PNE's customer accounts to PSNH's default service 

was also a manual, labor-intensive process. The nature of these processes, whether and to what 

extent they are similar, and, if so, PSNH's motives in refusing to accommodate PNE's request 

for an off-cycle reading are critical in assessing whether PSNH acted "improperly." 

These issues should be addressed after the parties have had an opportunity to conduct 

discovery, not now. See Gen. Beverage, 396 F. Supp. at 596 (denying motion to dismiss 

counterclaim for to1tious interference with business relationships because question of whether 

plaintiffs conduct was improper and could not be resolved on a motion to dismiss). 

CONCLUSION 

For the foregoing reasons, PNE and Resident Power respectfully request that the 

Commission: 

A. Issue an order stating that PNE and Resident Power have stated a valid claim for 

relief that PSNH acted "improperly" for purposes of their claim for tortious 

interference with contract (Count I of the Complaint) by (1) refusing to 

accommodate PNE's request for a one-time, off-cycle meter reading, and 

(2) deleting FairPoint's enrollments and replacing them with new enrollments for 

transfer to default service; and 

B. Grant other relief that may be just and equitable. 
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